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1. Introduction

“There is an age old argument: which is more valu-
able, a work of art or a human life?”! It is impossible to
compare the value of human life with that of a work of
art, regardless of how great or unique that work may be.
There is little debate that the systematic extermination
of nearly six million Jews during the Holocaust was, by
itself, one of the greatest humanitarian atrocities of all
time.? This argument is not an attempt to diminish the
human tragedy that defined the World War Il era, but
instead acts as a constant reminder that in myriad ways
“[t]he Holocaust was not an event that ended in 1945—at
least not for the survivors.”?

This article presents a history and analysis of the legal
issues surrounding the repatriation of artwork displaced
during the Holocaust. Part II provides the reader with an
historical background of the systematic and deliberate
confiscation and displacement of art by the Nazi regime
under Adolf Hitler from 1937 to 1945. It also includes
some information regarding early post-war recovery
efforts and the various practical and political barriers
hindering these efforts. Part III discusses the development
and application of certain major international conventions
and repatriation agreements such as the Hague Conven-
tion of 1907, the 1970 UNESCO Convention on Cultural
Property, the 1995 UNDROIT Convention on Stolen or
Illegally Exported Cultural Objects, and the 1998 Wash-
ington Conference on Holocaust-era Assets. This discus-
sion includes an evaluation of the inherent limitations
of multilateral agreements in the successful repatriation
of cultural property. Part IV focuses specifically on the
United States’ legislative repatriation efforts, including
the Holocaust Victims Redress Act, the U.S. Holocaust
Assets Commission Act of 1998, and the Nazi War Crimes
Disclosure Act.

Part V introduces the reader to the legal issues sur-
rounding Holocaust-era repatriation litigation in the
United States. It unpacks the wide range of legal issues
that must be addressed prior to reaching the merits of any
repatriation claim. These issues include: (1) jurisdiction
and the Foreign Sovereign Immunity Act, (2) the political
question doctrine, (3) international comity and the act of
state doctrine, and, most significantly, (4) the determina-
tion and application of state statutes of limitations. Part
VI presents these legal issues through the lens of specific
Holocaust-era repatriation claims that have been brought
in United States courts.

Part VII analyzes Vineberg v. Bissonnette,* a recent case
in which the Rhode Island District Court, and later the
Rhode Island Court of Appeals, overcame the abovemen-
tioned hurdles and reached the merits of a highly publi-
cized repatriation claim. The courts ultimately ordered
the return of “Girl from the Sabiner Mountains,” a paint-
ing sold under coercion as part of the Nazi program, to
its rightful owner. The analysis shows that although some
commentators have rightly deemed the case a notewor-
thy moment in the history of Holocaust-era repatriation
claims, the underlying legal obstacles to a successful
claim remain unchanged.

Il. Historical Background

From 1937 to 1945, the Nazi regime under Adolf
Hitler not only attempted to deliberately and systemati-
cally exterminate an entire race of individuals, but also
succeeded in looting and confiscating nearly a quarter
of a million pieces of art throughout conquered Europe.®
According to some estimates, during World War II the
Nazi party controlled between one-third and one-fourth
of the art in Europe,® approximately “one-fifth of all
Western art then in existence.”” Described as “the greatest
displacement of art in human history,”® the total value of
art stolen or displaced as a result of Nazi policies has been
estimated as high as $2.5 billion, or a present value of ap-
proximately $20.5 billion.?

The seizure of art was a fundamental aspect of
Hitler’s plan to create a purely Germanic empire. “Being
associated with great works of art became another charac-
teristic defining the Aryan conception of moral, intellectu-
al and genetic superiority, and looted artworks were con-
sidered treasures.”!? In 1937, Hitler publicly declared that
the Nazi regime would “lead an unrelenting war of puri-
fication...an unrelenting war of extermination, against the
last elements which have displaced our Art.”!! As such,
the systematic confiscation of European art “was carried
out with typical German efficiency, planned beforehand
and ruthlessly executed.”!? More specifically, Hitler had
two main goals. First, he wanted to rid Europe of all “de-
generate” art, works that he and his associates considered
“barbarous methods of representation,” “Jewish trash,”
and “total madness.”!3 Second, Hitler was attempting to
fulfill his dream of creating the Fuhrermuseum, a complex
series of museums that would be the centerpiece of a
redevelopment plan in his hometown of Linz, Austria,

a city that was to become a standing testament to Hitler
and The Thousand Year Reich.!* Hitler initiated a three-
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phase plan to achieve the Fuhrermuseum.' First, the Reich
Chamber for the Visual Arts removed over 16,000 works
from public and state collections in Germany.!® Second,
Hitler ordered the seizure or forced sale of all privately
owned Jewish assets in Germany and Austria.!” Finally,
Hitler passed the Ordinance for the Registration of Jewish
Property, which officially transferred ownership of all
Jewish property to the Third Reich.!®

Over the course of World War 1II, the Nazis expanded
their efforts to consolidate all Jewish art that had not yet
been seized on behalf of the Third Reich. Agencies, such
as the Einsatzstab Reichsleiter Rosenberg (ERR) were created
to seize and secure any work of art in conquered territo-
ries that appeared to have value.!® To facilitate this effort,
the ERR was provided with detailed lists of specific items
that were to be confiscated and transported “back” to
Germany.?® When the art arrived in Germany, it was me-
thodically distributed, with Hitler having first preference,
high-ranking Nazi officers such as Reichstag President
Hermann Goering having second preference, and the
remainder of the art being relocated to Nazi-controlled
German art museums.?!

Due to the magnitude of the amount of art, the Nazis
established mechanisms other than physical confiscation
to transfer possession of art from the Jews and other “de-
generate” individuals in conquered territories. The Reich
Chamber of Culture (RKK) designated certain individu-
als as Nazi-approved art dealers and ordered Jewish art
collectors to immediately sell all remaining inventory
through these dealers, often for far below their actual
market value.?2 Also, the RKK established “Jew auctions”
as a convenient and efficient forum to sell Jewish art for
the financial benefit of the Third Reich.?> While the forced
sale of art is fairly well documented, less clear is the num-
ber of individuals who sold their art and art collections in
order to escape, survive, or as a general consequence of,
the persecution of the Nazi regime.?* Moreover, in many
cases, this art may have changed hands multiple times
over the course of the war, which complicated estimating
the amount of coerced sales even further.

In the period immediately following World War II,
the Allied forces attempted to discover, document, and
process the thousands of pieces of art now scattered
throughout Europe as a result of the Nazi hoard. As
part of this effort, the Allied forces established approxi-
mately 1,400 art collection points that were monitored
and maintained by officers of the Monuments, Fine Arts
and Archive Services Unit of the United States Army.?
Small groups of “Monuments men” were assigned to seek
out and recover the large quantities of art that had been
stored for safekeeping in vaults, castles, monasteries, and
other makeshift repositories throughout Europe.? By
1951, the Allied effort resulted in the collection and pro-
cessing of several million pieces of cultural property and
artwork.?” Despite such efforts, final repatriation of this

art to the rightful owners was frustrated, in large part, by
the actions of those entrusted to protect it.

Allied policy mandated the return of any recovered
art to the respective government of the country from
which the art was stolen.?® These governments, focused
primarily on the rehabilitation and reconstruction of their
inhabitants and territories, were often less than thorough
in their attempts to return displaced art to the rightful
owners.?’ Furthermore, the government of the Soviet
Union, which had accumulated a tremendous amount
of public and privately owned art throughout its period
of occupation, publicly declared all such art to be the
property of the Soviet Union.3’ The Soviet government
maintained that because Germany had control of the art
at the time the art was seized, and because the Soviet
Union was owed reparations for the destruction of its
own cultural property throughout the war, the art now
rightfully belonged to the Soviet Union.?! More recently,
though, the Russian government agreed to establish a
database in which it will archive displaced art in its pos-
session, and has asserted that “in Russia there exists no
law which would stand in the way of just and legitimate
restitution of cultural assets...if convincing evidence...is
provided.”3?

lll. International Repatriation Efforts

The period immediately following World War II was
one of “blissful ignorance” with regard to the repatriation
of displaced artwork.? Although the Hague Conven-
tion of 1907 explicitly forbids any occupying force from
“destroy[ing] or seiz[ing] the enemy’s property, unless
such destruction or seizure be imperatively demanded
by the necessities of war,”3* the atrocities of World War
IT and the actions of the Third Reich required revisitation
of international law regarding the confiscation, destruc-
tion, forced sale, and subsequent repatriation of cultural

property.

The first major discussion of the repatriation of cul-
tural property displaced during World War II took place
at the United Nations Education, Scientific and Cultural
Organization (UNESCO) Convention on Cultural Prop-
erty in November 1970.% As part of this Convention, 102
of the 190 United Nations member states,* including
the United States, agreed to combat the illicit movement
of art in times of war and peace by passing legislation,
creating and maintaining government agencies, compil-
ing and maintaining lists of culturally significant art, and
developing cultural education programs.?” Unfortunately,
what was ultimately agreed upon was a rather broad and
general responsibility of these member states to actively
work to repatriate displaced art, rather than dictating any
specific actions to be taken.® As a result, a wide, and of-
ten conflicting, range of legislative approaches developed
among signatory states.* Furthermore, any potential
benefits were limited by the number of signatories who
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failed to ratify the Convention.*’ Finally, the Convention
failed to institute any adequate means for establishing
and adjudicating claims of Nazi-looted art and cultural
property.4!

Recognizing the shortcomings of the UNESCO
Convention, the United Nations requested that the
International Institute for the Unification of Private Law
(UNIDROIT) host the 1995 Convention on Stolen or
Ilegally Exported Cultural Objects.*? The resulting treaty,
signed on June 24, 1995, expanded protection by giving
private individuals the right to make a claim for repatria-
tion but,** much like the UNESCO Convention, its effect
remains limited by two significant factors.* First, as of
June 2006, only 27 countries had joined the UNIDROIT
Convention. Eleven others signed but did not ratify it.*®
Germany and the United States neither signed nor
joined.*¢ Second, under the UNIDROIT Convention,
individual claims must be brought “within a period of
[50] years from the time of theft.”#” Given the 50-year time
lapse between the end of World War II and the signing of
the UNIDROIT Convention, those individuals seeking
repatriation of art displaced during World War II do not
have a claim under this Convention.

In 1998, the international community once again re-
visited the issue of artwork displaced during World War
II. The Washington Conference on Holocaust-Era Assets
was attended by 44 countries and 13 non-governmental
organizations.*® Although no formal agreement was
drafted at that time, those in attendance agreed upon 11
moral principles that would assist in the repatriation of
art displaced during the war.*’ Recognizing the failure to
previously address many issues surrounding repatriation,
and summarizing the newly established “set of substan-
tive principles,” Stuart E. Eizenstat, then U.S. Under Sec-
retary of State for Economic, Business, and Agricultural
Affairs, stated that “the sale, purchase, exchange, and dis-
play of art from the [World War II period would] be ad-
dressed with greater sensitivity and a higher international
standard of responsibility.” According to Eizenstat, “it
is not enough to identify art that was stolen,” the interna-
tional community must also “establish a system to resolve
issues of ownership and compensation.”! This effort, he
argued, would help to “restore that sense of individual
dignity and personal humanity for those who amazingly
survived and those who tragically perished.”>?

IV. United States Legislative Repatriation Efforts
Along with participating in, and actively applying,
the covenants set forth in The Hague Convention of 1907,
the UNESCO Convention of 1970, and the 1998 Wash-
ington Conference on Holocaust-Era Assets, the United
States has passed legislation regarding the repatriation of
art and cultural property displaced during the Holocaust.
Beginning in April 1996, Congress held 14 hearings re-
garding Holocaust-era assets.>® In 1998, largely as a result
of those hearings, the 105th Congress passed three bills
addressing issues relating to repatriation and restitution

for survivors and heirs of those whose art was displaced
as a result of Nazi persecution: the Holocaust Victims
Redress Act,%* the U.S. Holocaust Assets Commission Act
of 1998,%5 and the Nazi War Crimes Disclosure Act.>®

On February 13, 1998, in an effort “[t]o provide
redress for inadequate restitution of assets seized by the
United States Government during World War II which
belonged to victims of the Holocaust,””” Congress passed
the Holocaust Victims Redress Act (HVRA), a bill that
reprimanded the Nazi looting during the War as a viola-
tion of the 1907 Hague Convention, and called upon

all governments [to] undertake good faith
efforts to facilitate the return of private
and public property, such as works of

art, to the rightful owners in cases where
assets were confiscated from the claimant
during the period of Nazi rule and there
is reasonable proof that the claimant is
the rightful owner.%®

Furthermore, to “provide a measure of justice to survivors
of the Holocaust all around the world while they are still
alive,”® it authorized the transfer of up to $30,000,000

of seized assets to charitable organizations that aid
Holocaust survivors.? Finally, the HVRA authorized

the President of the United States to appropriate up to
$5,000,000 for “archival research and translation services
to assist in the restitution of assets looted or extorted from
victims of the Holocaust.”®! While some have argued that
this appropriation was inadequate and unjust,®? others,
including then-President Clinton, recognized that while
“there can be no way to deliver full justice for the many
millions of victims of Nazi persecution, and we know
that the unspeakable losses of all kinds that [Holocaust
victims] suffered will never be made whole,”® the

HVRA remained a positive initial legislative attempt to
“help provide some dignity and relief to those who were
subjected to the ultimate barbarism of the Holocaust.”%

On June 23, 1998, Congress passed the U.S. Holocaust
Assets Commission Act of 1998.° This legislation pro-
vided for the establishment of a 21-member Presidential
Advisory Commission on Holocaust Assets® that was
to “conduct a thorough study and develop a historical
record of the collection and disposition of the assets”®”
obtained by the United States “before, during, and after
World War I1.7%8 In December 2000, the Commission
presented its final report in which it made six recommen-
dations: (1) the establishment of a foundation in order to
“promote further research and education in the area of
Holocaust-era assets and restitution policy and to pro-
mote innovative solutions to contemporary restitution
policy issues;” (2) requiring all federal, state, and local
institutions to review any assets in their possession; (3)
increasing government preservation efforts of archival re-
cords and encouraging greater research into these records;
(4) preparation by the Department of Defense to address
similar issues that may arise as a result of future conflicts;
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(5) utilize the position of the United States to pressure the
international community in promoting and establishing
effective repatriation policies; and (6) continue to pass
legislation in order to remove any remaining impedi-
ments to Holocaust-era restitution.® Unfortunately, much
like the principles developed at the Washington Confer-
ence, the majority of the recommendations set forth in
this report have yet to be applied in any significant or
productive manner.”

Finally, on October 8, 1998, Congress passed the Nazi
War Crimes Disclosure Act.”! This law created a new fed-
eral agency, the Nazi War Criminal Records Interagency
Working Group (IWG), which sole purpose was to “lo-
cate, identify, inventory, recommend for declassification,
and make available to the public...all classified Nazi war
criminal records of the United States.””? These records
included those pertaining to any transactions believed to
have “involved assets taken from persecuted persons dur-
ing the period beginning on March 23, 1933, and ending
on May 8, 1945,” or “completed without the assent of the
owners of those assets or their heirs or assigns or other
legitimate representatives.””3 Since its inception, the IWG
has declassified and made available to the public nearly
8.5 million pages of records that could be used to help
determine the location and ownership of art and other as-
sets displaced as a result of Nazi persecution.”

V. Holocaust-Era Art Repatriation Litigation in
the United States

Since the end of World War II, a relatively small
number of Holocaust-era repatriation claims have been
brought in the United States.” Nonetheless, the increas-
ing availability of resources and databases that have
resulted from recent federal legislation, funding and new
technologies has provided the foundation for a resur-
gence in such claims. Despite this resurgence, however,
procedural barriers that once completely prevented sur-
vivors and heirs from bringing repatriation claims remain
a significant obstacle facing those attempting to reclaim
possession of their displaced artwork.

Jurisdiction and the Federal Sovereign Immunities Act

Under United States law, the fact that an individual is
a good faith purchaser will not preclude a claim of right-
ful ownership of a piece of art.”® An action of replevin
(recovery of goods) is available to any individual who
can prove that his or her personal property was wrong-
fully taken or detained by another individual.”” However,
an individual claiming ownership rights to a work in
the possession of a foreign government or government-
owned museum must first establish subject matter juris-
diction over that foreign entity in United States federal
courts.

The first obstacle in establishing jurisdiction is the fact
that the United States has historically granted absolute
immunity to foreign governments from claims brought

in federal courts.”® Over the past 50 years, however, as

a result of increasing levels of globalization and com-
mercial activity between private companies and foreign
governments, the United States has limited the doctrine
of sovereign immunity in order to enable the bringing of
lawsuits against foreign governments engaged in com-
mercial activities, as well as in certain other enumerated
situations.” Although sovereign immunity does not pres-
ent a significant obstacle with regard to a wide range of
present-day repatriation claims, it continues to limit the
justiciability of Holocaust-era claims in federal courts.

On January 6, 1999, Congress considered, but has yet
to pass, the Justice for Holocaust Survivors Act. This act
would establish federal jurisdiction over any claim made
by a United States citizen against the Federal Republic
of Germany relating to “personal injury...occurring in...
Germany, or in any territories or areas occupied, annexed,
or otherwise controlled...and caused by an act of geno-
cide against that citizen during World War I1.“8° While
this proposed legislation is commendable, it focuses
exclusively on personal injuries and provides no redress
for those attempting to recover assets displaced during
World War II. Instead, the only legal mechanism that may
be used to establish jurisdiction in United States federal
courts is discretional judicial interpretation of the excep-
tions to the Foreign Sovereign Immunities Act of 1976
(FSIA),8! and a determination as to whether such excep-
tions should be applied retroactively.®?

Under the FSIA, “a foreign state shall be immune
from the jurisdiction of the courts in the United States”
unless the claim fits into one of seven enumerated ex-
ceptions.®? Under the “expropriation exception”8 to the
FSIA, a foreign state is not entitled to immunity when
“rights in property taken in violation of international law
are in issue.”®® Although post-war repatriation claims fit
this exception, the question remains whether the FSIA ap-
plies to events that occurred prior to enactment. Although
the preamble to the FSIA has been interpreted to suggest
that the law was to be applied retroactively, the legisla-
tive history and text do not expressly prescribe any such
application.8¢ As a result of this ambiguity, courts have
historically reached different conclusions when determin-
ing the retroactive effect of the FSIA.8”

In June 2004, the Supreme Court settled any discrep-
ancy in the interpretation of the retroactive application of
the FSIA in Republic of Austria v. Altmann,® determining
that the FSIA “applie[d] to conduct...that occurred prior
to 1976 and, for that matter, prior to 1952 when the State
Department adopted the restrictive theory of sovereign
immunity.”® While the precedent set forth in Republic
of Austria has yet to have a tremendous impact on the
number of art repatriation claims brought against foreign
governments, it may ultimately “represent a sea of change
in the fortunes of Holocaust plaintiffs” as federal courts
now maintain jurisdiction over any potential claims aris-
ing from the World War II era.”®
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The Political Question Doctrine

Early attempts to establish jurisdiction over foreign
governments also failed because of the political question
doctrine. The political question doctrine “restrains courts
from reviewing an exercise of foreign policy judgment
by the coordinate political branch to which authority to
make that judgment has been ‘constitutionally commit-
ted.”””! While the political question doctrine may limit the
adjudication of issues committed to non-judiciary branch-
es of the federal government, its application requires
a “delicate exercise in constitutional in’cerpreta’rion,”92
and does not prevent the adjudication of “every case or
controversy which touches foreign relations.”** Instead,
courts apply a multi-factor test to determine when action
is non-justiciable under the political question doctrine.?*

The factors used in determining justiciability include
the commitment of foreign policy issues to other branch-
es, as well as the importance of adhering to previous
political decisions and any potential embarrassment that
may result from trying a particular case.”® In determin-
ing the justiciability of Holocaust-era repatriation claims,
several courts have determined that the adjudication of
any such claims would be perceived as a “declaration to
the Executive branch that more than [50] years of treaties,
agreements, and other foreign policy determinations...
are unacceptable or otherwise inadequate.”?® Claims
specifically relating to property and other assets displaced
during the Holocaust have similarly been dismissed as
non-justiciable under the “safeguards of separation of
powers.”?’

Furthermore, courts may consider whether there
exists “a lack of judicially discoverable and manage-
able standards for resolving” a claim.”® This factor, often
applied in class action suits involving large numbers of
claimants, remains largely irrelevant to repatriation cases
due to the easily justiciable nature of individual claims
concerning specific works of art.”” While the political
question doctrine may have played a significant factor
in the dismissal of earlier Holocaust-era art repatriation
claims, it has not seemingly played a determinative role
in more recent justiciability determinations.

International Comity and the Act of State Doctrine

Complementing the political question doctrine are
two similar doctrines that limit federal courts from adju-
dicating claims against foreign governments. Internation-
al comity is a doctrine of abstention under which federal
courts are to refrain “from examining the legitimacy of
actions taken by another government in its territory.”1%
The purpose of this doctrine is not to immunize foreign
governments, but to provide deference to foreign admin-
istrative procedures when the United States is confident
that the actions of foreign governments are sufficient.!"!
As United States national interests, law, and policy may
outweigh any comity interest in recognizing the sufficien-
cy of foreign administrative tribunals, the international

comity doctrine is a non-determinative factor of justicia-
bility, but may, at times, be employed in tandem with the
application of the political question doctrine.!?

Similarly, the act of state doctrine is based on the idea
that “the courts of one country will not sit in judgment on
the acts of the government of another.”1® Supporting this
with regard to property seized by foreign governments,
the Supreme Court has stated that “the Judicial Branch
will not examine the validity of a taking of property
within its own territory by a foreign sovereign govern-
ment, extant and recognized by this country at the time of
suit.”1%* Since the Nazi regime has never been recognized
as a legitimate state actor, and because most Holocaust-
era art repatriation claims allege violations of interna-
tional law, courts have regularly dismissed the act of state
doctrine when determining justiciability.!% Regardless,
certain repatriation decisions made by the German gov-
ernment since the end of World War II have been viewed
by federal courts as sovereign acts protected by the act
of state doctrine and, as a result, related cases have been
dismissed accordingly.!%

The Statute of Limitations and Laches

Perhaps the greatest barrier to Holocaust-era art repa-
triation claims is state statutes of limitations. As the exis-
tence and location of displaced artwork may be unknown
for many years, the statute of limitations on bringing such
a claim will often “cut off any hope” for repatriation to
the rightful owner of a work.!”” While most would agree
that “there is no justified ‘statute of limitation” for an eter-
nal injustice that didn’t have any limits,”'% the reality is
that “[i]n virtually all cases of stolen art, the specter of the
statute of limitations must be confronted.”1%

Since most domestic repatriation claims are brought
as a diversity action, federal courts must apply the sub-
stantive law of their states’ jurisdiction.!'? In general, the
period of statutory limitations begins when a cause of
action accrues.!!! In the case of stolen property, the statute
of limitations begins to run at the time the theft or forced
sale occurred, unless the property has somehow been
concealed.!? In the case of Holocaust-era art, the indi-
vidual in possession is often a good-faith purchaser who
is unaware that the availability of the work for sale was
the result of Nazi persecution and is therefore not know-
ingly concealing it."!3 Due to this multi-faceted complex-
ity, and in order to avoid the dismissal of an otherwise
meritorious claim for repatriation, courts must use some
discretion in determining the starting point of the statute
of limitations period.!4

In a majority of states, including New Jersey, Cali-
fornia, Indiana, Ohio, and Pennsylvania, the statute of
limitations period for art displaced during the Holocaust
begins when the plaintiff discovers, or should have dis-
covered through reasonable diligence, the whereabouts
of a work of art.!!® This rule presents obvious problems
in that the definition of diligence may vary greatly based
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on the knowledge, expertise, and resources available to
an individual.!® Similarly, it may be extremely difficult to
pinpoint any specific time that the work of art “should”
have been discovered. The ambiguity inherent in this rule
has forced several courts to dismiss otherwise potentially
meritorious causes of action after determining that the
state statute of limitations period had expired.!”

A minority of states, most notably New York, invoke
the “demand and refusal” rule set forth by the New York
Supreme Court in Menzel v. List.!'8 The case involved
a work of art stolen by the Nazi regime in 1941 that,
despite a diligent search by the original owners, was not
located until 1962.1"9 According to the court, the statute
of limitations period is based “not upon the stealing or
the taking, but upon the defendant’s refusal to convey the
chattel upon demand.”'?° Applying this rule, the Menzel
Court permitted the heirs of the original owner to bring
the cause of action against the present owner.!?! Federal
courts have similarly invoked this rule, stating that “[u]
ntil demand and refusal, the purchaser in good faith
is not considered a wrongdoer...even though this rule
somewhat anomalously affords the owner more time to
sue a good faith purchaser than a thief.”!?2

Some courts that apply the “demand and refusal”
rule have also allowed for a laches defense when a good-
faith owner can prove there was an unreasonable and
“unexcused lapse of time” in bringing a claim,'?® and that
there was prejudice or harm as a result of that delay.'?*

In Solomon R. Guggenheim Foundation v. Lubell,'?® the New
York Court of Appeals encouraged the use of “demand
and refusal” as the “rule that affords the most protection
to the true owners of stolen property.”1?® In doing so, the
Court also recognized that “it would not be prudent to...
impose the additional duty of diligence before the true
owner has reason to know where its missing chattel is to
be found.”1?”” While the Court did not impose a duty of
diligence similar to those utilizing the “discovery rule,”
under which consideration is given to when the owner
should have discovered the missing work, it did state that
when addressing the merits of a laches defense, courts
should consider whether the owner conducted “a reason-
ably diligent search” for a missing work of art.1?® Al-
though the “demand and refusal” rule may be considered
“quite favorable to plaintiffs,”1? it remains applicable in
only a few jurisdictions.!

VI. Case Analysis: The Coerced Sale of Art and
Repatriation

As discussed, there exists a wide range of legal con-
cerns that must be addressed prior to reaching the merits
of a Holocaust-era repatriation claim. In the absence of
any all-encompassing legislative mandate regarding such
claims, courts are continuously asked to weigh the rights
of good faith purchasers against those of the original
owners or heirs of displaced art while, at the same time,
discouraging litigants from bringing stale or unjustifi-

able claims. Among Holocaust-era repatriation claims
that have been brought since the end of World War II,
few serve as a better example of the inherent difficulties
in bringing such claims than those involving the coerced
sale of art.

In Orkin v. Taylor,'3! perhaps the most highly pub-
licized case regarding the repatriation of art displaced
during the Holocaust, the United States District Court for
the Central District of California was asked to determine
whether a painting by Vincent Van Gogh, Ve de I’ Asile et
de la Chapelle de Saint-Remy, owned by actress Elizabeth
Taylor, was the rightful property of the Orkin family, the
great-grandchildren of Margarete Mauthner, a Jewish
woman who fled Nazi Germany in 1939.132 The Orkins
claimed that their great-grandmother sold the paint-
ing under duress prior to fleeing the persecution of the
Third Reich, a method of transfer that is the equivalent of
confiscation under the laws of the United States.!3* Taylor
countered that the painting was sold through Jewish art
dealers and that there was no evidence of Nazi coercion
in the transactional history of the work.!3* Furthermore,
Taylor argued that the claim was untimely under the
three-year statute of limitations in California.'* Rather
than addressing the extremely contentious, and poten-
tially meritorious, claims, the court, applying the “discov-
ery rule,” dismissed the complaint, finding that because
Taylor’s acquisition was highly publicized, documented
in a reputable art catalog, and later offered for public sale
through Christie’s auction house in London, the displaced
work should have been discovered approximately 25

years before the claim was brought by the Orkin family.!3¢

In 2006, a pair of coerced-sale Holocaust-era repatria-
tion claims were brought against the Toledo Museum
of Art and the Detroit Institute of Arts by the heirs of
Martha Nathan, the widow of a wealthy art collector who
was forced to flee Germany in 1937.1% Attempting to
expand the scope of justice beyond that of the traditional
Holocaust-era repatriation claim, the heirs argued that al-
though Nathan sold much of her collection to prominent
European art dealers that she had known for many years,
the sales remained a direct result of Nazi persecution and
her need to flee Nazi Germany.!* To support their claim
for restitution and damages, the heirs presented both the
original sale price as well as the re-sale price of the works
as proof that the art was sold under duress.’ A novel
approach to repatriation litigation, the evidence in these
cases was never considered as both the Eastern District
Court of Michigan and the Northern District Court of
Ohio dismissed the cases as time-barred under the statute
of limitations in their respective jurisdictions.!*

VIl. Vineberg v. Bissonnette: A New Direction or
More of the Same?
In Vineberg v. Bissonnette,'*! the District Court of

Rhode Island, and later the Rhode Island Court of Ap-
peals, considered whether a claimant can prove that the
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sale of a work of art during the World War II period was
coerced by comparing the sale and re-sale price of the
work. This case was one of a series addressing the repatri-
ation of art owned by Jewish gallery-owner Dr. Max Stern
of the Galerie Julius Stern in Dusseldorf, Germany.

Under the Nuremberg Laws of 1935, all Jews were
subject to official persecution, deprived of German citi-
zenship, the ability to hold certain jobs, and, most signifi-
cantly, the right to own any property.!*> Consequently, in
August 1935, under the authority of these edicts, Stern re-
ceived a letter from the Reich Chamber of Culture order-
ing him to dissolve his family art business.!** A copy of
this letter was forwarded to the German police, warning
them that “[t]he person in question [was] non-Aryan.” 144
A subsequent letter, sent directly to Stern, noted the final-
ity of the decree, including “an ominous note” to the Ger-
man authorities that “Stern is a Jew and holds German
citizenship.”'*> This message acted as a final reminder
that because he was a Jew, Stern no longer had the right
to own a private art collection.

In November 1937, after being denied the opportu-
nity to transfer his collection to a German art professor,
the Reich Chamber of the Fine Arts determined that “Dr.
Stern lacked the requisite personal qualities to be a suit-
able exponent of German culture,”'4® and ordered him to
sell his entire inventory and private collection to a Nazi-
approved art dealer.!*” In response, Stern consigned the
majority of his artwork to the Lempertz Auction House
in Cologne, Germany where it would be sold as part
of the infamous “Jew auctions”8 to benefit the Third
Reich.1#? After Stern fled to Paris in late 1937, the German
government froze his assets, eliminating any possibility
that Stern would receive additional proceeds or other
compensation from the Lempertz sale.!®” Stern left Paris
prior to the outbreak of World War II, moving to London
temporarily, and ultimately emigrating to Canada where
he would re-enter the art world as a respected collector
and dealer.!>! Although he initially received some, albeit
inequitable, payment from the Lempertz sale, most of this
money was later spent on taxes the Reich had added to
the cost of securing exit papers for his mother, an expense
that Stern deemed a form of blackmail, “totally unjusti-
fied...and...out of thin air.”15?

Immediately following the end of World War II, Stern
began the enormous task of locating and recovering his
displaced art.!>® In doing so, he placed advertisements
in several magazines and newspapers, filed restitution
claims with the military government, and visited Europe
to personally “hunt” for his missing artwork.! The
specific painting in dispute in the Vineberg case was “Girl
from the Sabiner Mountains.” Although Stern had nearly
no information regarding the location of this missing
work,'% he nevertheless “accessed diplomatic channels,
personal resources, post-War claim procedures set up by
the Allies and by West Germany, and the press in an ef-
fort to publicize and recover his [lost work].”1% Upon his

death, his estate continued the search by registering the
work on the United States Art Loss Registry (ALR) and
Germany’s Lost Art Internet Database.!™” According to
Stern Estate representative Clarence Epstein, to date, only
25 of the approximately 400 works of the original Stern
collection have been located.!>

In April 2003, “Girl from the Sabiner Mountains” ap-
peared at the Estates Unlimited Auction House (Estates
Unlimited) in Cranston, Rhode Island. The painting was
on consignment for sale from Maria-Louise Bissonnette,
who had inherited the painting from her mother.!® It was
originally purchased by her stepfather, Dr. Karl Wilharm,
a member of the Nazi party, at the 1937 Lempertz Auc-
tion in Cologne for 4,140 Reichmarks (a present value
of approximately $24,000).1% Immediately prior to the
auction, Estates Unlimited was notified by the ALR that
the painting had been registered and claimed by the Stern
Estate. Estates Unlimited then withdrew the painting
from the auction pending resolution of the dispute.!¢!
Bissonnette also received a notification letter from the Ho-
locaust Claims Processing Office of New York (HCPO) in
which she was informed of the pending dispute, and was
reminded that “[t]he art market does not look favorably
at items with a potentially tainted past.”162

In its consideration of the merits of the claim, the Dis-
trict Court of Rhode Island granted summary judgment
for the plaintiffs (the Stern Estate), accepting evidence
that the art in consignment was previously sold at the
Lempertz Auction for “well below market value” as
indicative that the art was sold under duress.!®® Although
the Vineberg decision has been described as a “landmark”
and “historic” turning point in the repatriation of Holo-
caust-era displaced artwork,'®* the claim itself may have
been no more meritorious than other cases of art sold
under duress during this period. Instead, the underlying
reason the Rhode Island court was able to overcome the
various procedural barriers that have prevented other
courts from addressing the merits of Holocaust-era repa-
triation claims was that Bissonnette failed to present and
develop the proper legal arguments that have historically
precluded other courts from reaching the merits of similar
cases. As such, the case presents a wonderful opportu-
nity to apply and analyze the legal issues surrounding
such claims. In doing so, it is clear that the Vineberg case,
although ultimately resulting in the return of the painting
to its rightful owner, was not a turning point, but rather
an example of how the success of such a claim may be
dictated entirely by the ability of a defendant to present
and develop a range of well-established, although seem-
ingly misplaced, legal doctrines.

Early efforts to dismiss the Stern Estate’s claim for
“Girl from the Sabiner Mountains” were based on the
jurisdiction of the Rhode Island federal courts.!®® In her
Motion to Dismiss, Bissonnette argued that because the
plaintiffs were citizens of Canada, and because they had
“no substantial contact with the State of Rhode Island,”
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other than the fact that Bissonnette lived there, the Rhode
Island Court’s jurisdiction should be found to be de-
fective.!% Instead, Bissonnette argued that “Germany
[should be] the focal point of the proof of ownership...
[because] the subject events took place in Germany rela-
tive to ownership, sale and inheritance of the subject
painting...[and] Germany [had] significant interest in the
painting, its ownership and the parties.”1%” In developing
her forum non conveniens argument further, Bissonnette ar-
gued that because Stern had previously “availed himself
of the German courts” in 1964, under the common-law
doctrine of international comity, it would be prudent to
permit the German courts, and the laws governing those
courts, to determine the outcome of the Vineberg case.%8
Although this case may have been unique in that Stern
had previously sought relief from German courts, the
Rhode Island District Court dismissed the international
comity argument and permitted the case to proceed based
on diversity jurisdiction.!®?

In the introduction to her Brief in Opposition to Sum-
mary Judgment, Bissonnette set forth her chief defenses,
“argu[ing] the equitable doctrine of laches and the legal
defense of statute of limitations.”'”? Ironically, though, the
brief focused entirely on laches, never returning to any
discussion of the statute of limitations.!”! The plaintiff’s
reply brief posited that this may have be a tactical maneu-
ver in which “Bissonnette trie[d] to preserve her statute
of limitations defense by mentioning it in passing...and
mak[ing] no other effort to press her argument...[or] even
clarify which of the Plaintiff’s claims [were] untimely
or what statute of limitations she relie[d] upon.”1”? The
plaintiff then went on to explain, in detail, why the claims
were timely under Rhode Island law, seemingly attempt-
ing to diffuse any statute of limitations argument that
may have been developed later.!”?

The Stern Estate began by reminding the court that
“it has long been black-letter law in Rhode Island that
a conversion claim does not accrue against one whose
initial possession of an object is not considered wrongful
until there has been a demand and refusal to turn over
the property to the true owner.”'7# Similarly, in regard to
the replevin claim, the Stern Estate argued that “a cause
of action in replevin does not accrue against one not in
wrongful possession, and the statute of limitations does
not begin to run until the true owner makes a demand
for return and has the demand rebuffed.”1”> The Stern
Estate closed its discussion of the statute of limitations by
reminding the court that “Bissonnette [had] not explained
or supported her statute of limitations defense.”!”® The
court agreed, finding that “the Defendant failed to ad-
equately develop and argue [and therefore waived] the
affirmative defense of statute of limitations.”1””

It remains extremely curious why the statute of limi-
tations defense was never developed by Bissonnette.!”
For hypothetical analysis purposes, it appears that had
Rhode Island adhered to the widely applied “discovery

rule,” this case might have simply been dismissed under
the statute of limitations. To do so, Bissonnette could have
argued that Stern himself knew this work was missing,

as exemplified by his efforts to retrieve it following the
end World War II. Furthermore, despite Rhode Island’s
adherence to the traditionally plaintiff-favorable demand-
refusal statute of limitations analysis, there is evidence in
this case that Stern had previously made a demand, and
had gone so far as to file suit in German courts, in connec-
tion with this work. Had Bissonnette presented a proper
statute of limitations defense, or argued it at all, there is a
possibility that the court would have considered dismiss-
ing this case in a manner similar to others coming before
it.

Instead of developing the statute of limitations de-
fense, one that has been extremely effective in the dis-
missal of previous Holocaust-era art repatriation claims,
Bissonnette chose instead to focus on the weaker, and
far more case-sensitive, laches defense. In fact, the only
substantive legal question that was discussed on appeal
was whether the doctrine of laches prevented an entry of
summary judgment against the defendant.!” In support
of her argument, Bissonnette presented the court with the
question of whether “Dr. Stern did everything one would
expect a theft victim to do to reclaim his property.”18 Al-
though this may have been a legitimate and probing first
question, a successful laches defense “involves not only
delay but also a party’s detrimental reliance on the status
quo.”181

To show unreasonable delay and a lack of diligence
on the part of Stern, Bissonnette emphasized the fact
that Stern “was well-known, well-respected, and had the
means, ability, knowledge and skills to contact individu-
als and/or entities that could have assisted him in his
quest.”'82 Furthermore, Bissonnette argued that Stern did
not exhibit sufficient diligence in his search because he
failed to include a picture or any specific reference to the
painting in question when attempting to locate his lost
works.!8 Despite these arguments, Bissonnette conceded
that “due diligence should not be measured at the point
that the plaintiff learned of the location of the lost work,
rather, it should be viewed through a “totality of the cir-
cumstances’ lens.”184

Embracing the “totality of the circumstances” argu-
ment, the Stern Estate presented the court with the variety
of diplomatic and personal mechanisms with which Stern
attempted to locate and retrieve his lost painting.'®® Using
extremely moving language, the Stern Estate specifically
reminded the court that “[a]s early as 1948, Dr. Stern,
who—thanks to the efforts of Nazi Germany—came
to this continent as an impoverished refugee, worked
through Canadian and British authorities to pursue re-
coveries.”18 The court seemed to understand the unique
nature of this particular “totality of the circumstances”
analysis, asking “whether efforts to locate the Painting
were ‘reasonable’ in a ‘contextual analysis’ of the chaotic
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events of World War II in Europe and the perverse actions
of the Nazi regime as directed against the Jewish popula-
tion of Germany and other European countries.”!¥” Using
this question as a guide, the court found that “[b]ased on
the particular times and the circumstances Dr. Stern faced,
he took ‘substantial and meaningful” steps to locate his
paintings as quickly as he was reasonably and safely able
to do so.”188 For example, it noted that because “the Nazi
regime moved to divest Dr. Stern of the inventory in his
gallery in gross...to require Dr. Stern to list every item lost
in any attempt he made to locate the artwork would be
unreasonable.” 1%

Bissonnette made two arguments with regard to the
prejudice aspect of her laches defense. First, “as a result of
the claim, she [was] involved in protracted litigation that
ha[d] disparaged her family name.”**® Second, “she ha[d]
changed her position because, but for the claim, it is likely
that she would have sold the painting and benefited
from the sale.”!"! In opposition to these arguments, and
throughout the course of the litigation, the Stern Estate
reiterated the notion that any such prejudice “is not the
fault of any alleged delay in Stern Estate making its claim,
but is due to [nature of] the claim itself.”1> Any “dispar-
agement” stemmed directly from the fact that Bissonnette
was in possession of a work previously owned by Stern,
later purchased by her stepfather, a member of the Nazi
party, and now subject to an ownership dispute in which
Bissonnette conceded Stern’s previous ownership. Simi-
larly, the fact that she could not sell the work at auction
was a direct consequence of the questionable title of the
work itself. The District Court agreed, finding that any
claimed prejudice “[did] not rise to the level of material
prejudice [in order to invoke the defense of laches].”3

Recognizing the weakness of her prejudice argument
at the district court level, or perhaps acting in anticipation
of the appellate level ruling, Bissonnette presented, on ap-
peal, an entirely new prejudice argument based on the no-
tion that “potential witnesses and evidence [were] likely
unavailable at this late date.”!* The Court of Appeals
overtly questioned this “deeply flawed” argument that
had now been presented to the court “without the slight-
est elaboration,” and, before rejecting the substance of
this “belated reference,” noted that “the court of appeals
[was] not a place in which a party should be allowed to
pull a rabbit out of a hat” by presenting new legal argu-
ments.!?® The court went on to assert that a successful
laches defense “requires more than the frenzied brandish-
ing of a cardboard sword,” and instead requires sufficient
evidence of unreasonable delay resulting in “a loss of
evidence, the unavailability of important witnesses, the
conveyance of property in dispute for fair market value to
a bona fide purchaser, or the expenditure of resources in
the reliance upon the status quo ante.”1%

In determining why Bissonnette presented an en-
tirely new prejudice argument on appeal, it should be
noted that the only other issue on appeal was the District

Court’s refusal to re-open discovery after Bissonnette re-
tained new counsel in the case.”” In fact, the Stern Estate
noted that “Defendant Bissonnette has had no shortage
of lawyers to advise her with regard to this lawsuit and
related matters.”1® Although the Stern Estate does not
provide specific details why Bissonnette retained mul-
tiple attorneys, it did note “differences with [the] defen-
dant [that] had existed for ‘several months.””1° Over the
course of the lawsuit, Bissonnette retained at least four
different attorneys in both the United States and Ger-
many.2?’ Although not critical to the substantive legal
analysis, the fact that Bissonnette retained this number of
attorneys may explain why her legal arguments changed
over time. With regard to the prejudice argument, and in
assenting to replacement counsel, the Stern Estate specifi-
cally requested that “these proceedings not be unreason-
ably delayed thereby, and that defendant be required

to engage substitute counsel promptly to minimize any
prejudice to the Plaintiff that may be caused by [the law-
yer’s] withdrawal.”20!

Another speculative explanation for her weak and
fluctuating legal arguments may be that Bissonnette was
focused predominantly on the restoration of her fam-
ily name rather than possession of the painting for any
monetary or other purpose. It is possible that Bissonnette
believed by winning this suit, and therefore clearing the
tainted title of the painting, Bissonnette would somehow
be able to vindicate the name of her stepfather, Dr. Karl
Wilharm, a man who “gave [her] everything,...[provided]
a good education,...[and] treated [her] actually as his
own daughter.”??2 To this end, Bissonnette asked others to
“understand [her] position” that “[her] father was not a
Nazi,”?% but “a physician, who had joined the Nazi party
(as did many, at the time).”204

While one may argue that all members of the Nazi
party were not inherently evil, but were instead individu-
als caught up in the chaos of the day, it has been noted
that Wilharm “was anything but a young, confused man
who thought the Nazis could help him out finding a
job.”2% In fact, there are records showing that Wilharm
joined the paramilitary force Sturmabteilung (SA) as a
doctor in 1932, rented a factory on his property to the SA
during the war, and participated in at least one instance
of questionable Nazi activities when, in 1933, he allowed
for Nazi prisoners to be kept on his property.2% Follow-
ing the war, Wilharm was arrested and detained for 16
months and was later tried and convicted of low-level
crimes for which he was fined and sentenced to one day
of reconstruction service.2%” At trial, Wilharm asserted
that throughout the war he “continued to care for all peo-
ple, even Nazi victims and foreign prisoners],]...tried to
keep a Jewish dentist from being kicked off a local medi-
cal board[,] and wanted to quit the SA.”?% Despite any
hope that her parents’ name would be cleared through
this litigation, or any potential impact such a desire might
have on the litigation process, neither Rhode Island court
considered it when making its final determination.
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After consideration of these newly developed legal
arguments, the Court of Appeals agreed with the District
Court’s determination that “Dr. Stern and the Stern Estate
had exercised reasonable diligence in searching for the
Painting and...the defendant had not been prejudiced
by any delay.”?? On November 18, 2008, the Court of
Appeals affirmed the District Court’s ruling, powerfully
concluding that “a de facto confiscation of a work of art
that arose out of a notorious exercise of man’s inhumanity
to man now ends with the righting of that wrong through
the mundane application of common law principles.”?1°

VIII. Conclusion

The inherent value of a work of art may be based on
many factors, including age, creator, previous owner, and
aesthetics. To some, value may be based entirely on how
much a work may be sold for. To others, the value of a
work of art is highly contingent on the memories associ-
ated with that work. There is no greater example of the
sentimental value of art than works once decorating the
homes and galleries of those persecuted or killed during
the Holocaust. To survivors and victims” heirs, a work
of art may act as the only lasting memory of loved ones,
their homelands, or simply happier times. To such indi-
viduals unable to differentiate the aesthetic and monetary
value of a work of art from those memories the work may
represent, the argument that a work of art is as valuable
as a human life becomes ever more compelling. In such a
situation, “[w]orks of art take on a level of meaning that
is not simply about their value or meaning as works of
art.”?!! As such, there must be special consideration given
to the various repatriation mechanisms available to those
in search of works displaced during this period.

Few would deny the extremely sensitive and complex
nature of any Holocaust-era repatriation claim and the
number of individuals or institutions that may be affected
by any such claim: the heir of the rightful owner who has
a sentimental and legal connection to the work; the mu-
seum that displays the work; the good-faith purchaser or
collector with little or no knowledge of the transactional
history of the work; the individual who inherited the
work and may now learn that his or her loved ones were
directly or indirectly involved in suspected Nazi activity;
the auction house that did not uncover any questionable
provenance when researching the work before sale; and/
or the public at large who may benefit from the public
display of a painting that has changed hands once or
numerous times over the last 50 years. From each per-
spective comes a different set of moral, legal, and ethical
considerations that must be addressed both privately and
publicly.?1?

The United States and the courts of its various states
have failed to recognize the underlying characteristics of
a Holocaust-era repatriation claim. Most individuals lack
the knowledge, resources, and expertise necessary to lo-
cate displaced art. Expecting a survivor or heir to conduct
an exhaustive and expensive search for Nazi-looted art,

much of which is still unaccounted for, imposes too ardu-
ous a duty for those with little expertise in such matters.
In some cases, survivors and heirs, particularly descen-
dents of those who lost their lives during the Holocaust,
may be entirely unaware that they have a rightful claim to
a work of art. Information regarding stolen art is, in many
cases, only recently becoming available through greater
discovery, disclosure, and developing technologies and
databases. Finally, and most importantly, there is histori-
cal evidence that the atmosphere in post-War Europe was
such that claimants justifiably feared the adverse results
of making such claims.?!3 Still today, some individuals
may not be prepared to confront the atrocities of their
past.

There are some who have put forth additional argu-
ments for an all-encompassing statute of limitations for
Holocaust-era art repatriation claims: “[t]he world should
let go of the past and live in the present[;]...we should
not be overly obsessive about the worst of the past—
[because] it is not useful either to individuals or society
as a whole[;]...[e]ach person should invent him or herself
creatively in the present, and not on the back of the lost
wealth of ancestors.”?!4 Dismissing for a moment the
underlying characteristics of a Holocaust-era repatriation
claim already discussed, there exists a fundamental basis
for embracing, rather than rejecting, the past in regard for
the future:

Just as man cannot live without dreams,
he cannot live without hope. If dreams
reflect the past, hope summons the fu-
ture. Does this mean that our future can
be built on a rejection of the past? Surely
such a choice is not necessary. The two
are not incompatible. The opposite of the
past is not the future but the absence of
future; the opposite of the future is not
the past but the absence of past. The loss
of one is equivalent to the sacrifice of the
other.?!®

Regardless of why repatriation claims may have been
delayed, there is no adequate reason to enforce unreason-
able procedural barriers, such as a laches defense or the
“discovery rule” in determining the statute of limitations,
on those who are rightful owners of artwork displaced
during the Holocaust. While scholars have argued the
need for an international tribunal ?!¢ an international
mediation/arbitration commission,?” and/or legally
binding international agreements,?'® in the absence and
unlikely development of such mechanisms, the United
States legislature must address the current barriers to
repatriation that exist for an individual bringing suit in
the United States.

The sale and purchase of art is an inherently risky
business. With regard to the provenance of artwork, a
good-faith purchaser must always bear the responsibility
of researching and verifying the source of a work. There is
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no adequate rationale for upholding a purchaser’s rights
to a work that was not purchasable. This is particularly
true in the case of artwork displaced as a direct result

of persecution during the Holocaust. Notwithstanding

a formal and explicit waiver by the rightful owner of a
work of art, United States courts should have the ability
to address the merits of any such claim for repatriation.
In sustaining the legal mechanisms precluding access to
justiciability, the United States and its courts are blatantly
ignoring reality and, more significantly, the rights of those
who were subjected to the horrors and barbarism of the
Holocaust.
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